The need for a comprehensive international regime for the protection of underwater cultural heritage 7 has long been evident. 8 Threats to this valuable but limited historical and archaeological resource include construction activities such a harbour dredging, land reclamation schemes, and port development; activities in deeper water, such as pipeline construction, deep seabed mining, and oil and gas exploration; as well as fishing activities, particularly beam trawling. While these activities destroy or damage UCH, most cases are unintentional and occur without those undertaking the activity necessarily being aware of the UCH's existence until it is too late. Other activities, however, are consciously directed at UCH, and which similarly threaten it. 1 Research Officer, TC Beirne School of Law, University of Queensland, Australia. Member of the South African Delegation to the UNESCO Meeting of Experts to draft the Convention on the Protection of the Underwater Cultural Heritage. The author would like to thank Paul FletcherTomenius and Michael Williams for their valuable comments, suggestions and support in the preparation of earlier work leading to this article. 2 Hereafter 'UNESCO'. 3 Doc. 31 C/24, Paris, 3 Aug 2001. Hereafter 'the Convention'. The Convention was adopted by the General Assembly of UNESCO on 2 Nov 2001 by a vote of 81 in favour, 4 against (Russian Federation, Norway, Venezuela, and Turkey) and 15 abstentions (which included UK, France, Germany, the Netherlands, Israel, Brazil, Columbia, Greece, Hungary, and Saudi Arabia).
4 294 UNTS 215. 5 10 ILM 289. 6 1037 UNTS 151. 7 Hereafter 'UCH'. 8 In 1966, during a UNESCO Regional Seminar on the Protection of Movable Property, held in Brisbane, Australia, is was declared that 'if positive steps are not taken immediately it is anticipated that the recent advances that have been made by treasure hunters internationally . . . will result in tragic loss of essential and important heritage. ' Most notable are the activities of salvors or 'treasure hunters'. Many objects lost to the oceans not only reveal important information about humans' past 9 but also continue to be economically valuable. 10 Unfortunately, it has not always been easy to reconcile these two competing values. However, with the recent emergence of underwater archaeology as a scientific discipline, the archaeological value of the UCH has begun to emerge as the pre-eminent value, threatening to supersede other existing values. This has resulted in a conflict developing between interest groups in UCH in international waters, which required resolution at an international level and the structuring of a management regime to deal with this resource. This Article will consider the provisions of the Convention on the Protection of the Underwater Cultural Heritage and seeks to critically evaluate the extent to which the structure and provisions of the Convention provides a basis for an effective, reasonable, and enforceable protective regime. Attempts to provide for such a regime beyond coastal State jurisdiction began during the negotiations concerning the deep seabed in the 1970's. The Convention is a product of this ongoing process, and as such, the previous attempts will be briefly considered in order to provide a contextual explanation for some of the Convention's provisions. Of particular importance is the development of a number of principles throughout this evolutionary process upon which the Convention is based.
II. THE DEVELOPMENT OF AN INTERNATIONAL REGIME TO PRESERVE UNDERWATER CULTURAL HERITAGE
The development of the discipline of underwater archaeology began as humans first began to access UCH in the relatively shallow coastal waters. As technology developed, access to UCH in deeper waters became possible, as did access to other resources of the deep seabed. The latter initiated a review of the international law of the sea at the same time that questions regarding the management of UCH began to develop. Incidentally considered is this review were objects of an archaeological or historical nature found on the deep seabed. At the same time, underwater archaeology in coastal waters was beginning to emerge as a scientific discipline, and so began the process of extending the scope of this discipline to UCH in international waters. Thus, two important, related negotiations occurred which inform the Convention. The first concerns the development of substantive principles relating to UCH in international waters during negotiations to conclude 1982 United Nations Convention on the Law of the Sea, 11 while the second relates to the attempted development of a regional agreement in the Mediterranean to structure a preservation regime for UCH. These developments directly informed the International Law Association 12 draft convention that in turn forms the basis upon which the UNESCO Convention is constructed.
UNCLOS provides the only substantive law relating to UCH in international waters, contained in only two Articles: 149 and 303. 13 It is evident that in an attempt to reach consensus and produce a convention, the substantive provisions of Articles 149 and 303 were left vague and ambiguous, which is really not surprising as their drafting was inconsequential compared to the major issues of the Third United Nations Conference on the law of the Sea. 14 Yet, these Articles do represent the only substantive international law applicable to UCH, and contain general applicable principles. 15 First, while vague and ambiguous, it is evident that States do have a duty to protect UCH in various maritime zones beyond coastal State jurisdiction. Secondly, this duty is undertaken for the benefit of humankind, 16 and thirdly, in fulfilling these duties, States are duty bound to cooperate. These general principles form the basis upon which the new Convention is structured.
Noting that due to the political and economic concerns of the negotiators at UNCLOS III, the question of preservation of UCH was likely to receive little attention and therefore be general and superficial, the Council of Europe recommend drafting of a European Convention to protect UCH. 17 Recognising that Articles 149 and 303 did not adequately define the UCH to be preserved, the first recommendation was that the definition of UCH should extend to what is included in land heritage legislation to ensure that there were no gaps in the preservation regime and should cover all objects more than 100 years old. The second recommendation corresponded to recommendations made at the time by Greece at UNCLOS III that national jurisdiction over UCH should extend to a 200-mile limit. The third recommendation was that existing salvage law should not apply to UCH. The introducing of this recommendation reflected the growing disparity between the regimes of salvage law and cultural heritage law in the Mediterranean, and the introduction of the principle of non-economic utilisation of UCH that features so prominently in the new Convention. 18 Unfortunately these recommendations proved to be overly ambitious, and when it came time to produce a convention these principles were to be sacrificed in order to reach consensus. The resulting proposal was limited so as to comply with that established in UNCLOS. 19 Unfortunately, on submission of this draft, a controversy arose between Greece and Turkey concerning territorial application, and the draft has yet to be adopted.
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Objects: Implications of UNCLOS III' 22 Virginia Journal of International Law (1982), 799; and DR Watters, 'The Law of the Sea and Underwater Cultural Resources' 48 American Antiquity (1983), 812. 15 Strati, above n 14, 330-4 includes a summary of the positive and negative factors of the inclusion of Arts 149 and 303 in UNCLOS. 16 Arend regards Art 149 as applying the concept of the common heritage of mankind to UCH. Arend, above n 14, 800. Caflish, however, regards Art 149 as having abandoned the principle of the common heritage of mankind by failing to designate an authority to control the recovery of objects of an archaeological and historical nature. See Caflish, above n 14, 31 17 S Dromgoole, `Law and the Underwater Cultural Heritage: A Legal Framework for the Protection of the Underwater Cultural Heritage of the United Kingdom' (1993), unpublished PhD Thesis, University of Southampton, 4-1.
In 1988, the ILA Cultural Heritage Law Committee reviewed the preservation measures for UCH in international waters, and concluded that a convention was needed to overcome the difficulties apparent in the provision of UNCLOS. A draft Convention was adopted in 1994. 20 The ILA approach to the problem of preserving UCH was characterised by three specific strategies that substantially mirrored those in the Council of Europe. First, the UCH to be preserved was only that which its owners had abandoned, thus attempting to avoid any problems related to private property rights. Secondly, the preservation regime was based on coastal State jurisdiction, which was extended up to 200 nautical miles from the baseline by the discretionary creation of a cultural heritage zone; and thirdly, traditional admiralty salvage law, which has hitherto been applied to UCH in international waters, was to be excluded. Annexed to the draft was the Charter on the Protection and Management of Underwater Cultural Heritage produced by the International Council of Monuments and Sites, 21 that sets out benchmark standards for underwater archaeology. As the ILA is a non-governmental organisation, it considered UNESCO to be the most appropriate organisation to adopt a convention, and the final draft was forwarded to UNESCO for consideration.
In 1993 UNESCO undertook a feasibility study to consider adopting a new international convention on the preservation of UCH. 22 Whilst preparing this feasibility study, it became apparent that a number of crucial issues would need further investigation, and that the ILA draft convention, though providing a useful basis for consideration of a new convention, was inadequate and would need substantial amendment. In May 1996, 23 a Meeting of Experts unanimously accepted the need for a convention and the first draft was completed in April 1998. 24 Following two meetings of Governmental experts in 1998 and 1999 25 a revised draft was produced which reflected State participation in the negotiations, and which formed the basis for the third and fourth meeting of experts held in 2000 and 2001. 26 A draft was finally agreed at the extended fourth meeting of experts, and adopted by the General Conference on 2 November 2001. 27 Protection of Underwater Cultural Heritage 515 III. THE PROTECTION REGIME
A. Problems and Process
Originating in the ILA Cultural Heritage Committee, this initiative to preserve the UCH has taken a decade to reach maturity. The urgency of the need to adopt a convention was expressed at the third meeting of experts by the Filipino delegate, who stated that 'even as we speak today, we all know that, in some vulnerable parts of the world, the pillaging and desecration of these cultural properties continue unabated. The major cause of this unspeakable tragedy is the absence of a single, consistent, preventive and punitive regime that deters the mercenaries of our collective underwater cultural heritage.' 28 While all agreed that such a convention was necessary, 29 difficulties went beyond simply differences with regard to the substantive provisions of the convention, but included problems associated with the manner and forum in which negotiations took place, the form any agreement should take and characteristics of the negotiating Governmental experts. When considering the drafting of conventions related to cultural heritage, the ILA Cultural Heritage Committee noted that; 'cultural heritage law is just emerging as an important sphere of law-both nationally and internationally. The principles on which it is based are still in the process of formulation. This being so, the drafting of international instruments becomes doubly complex.' 30 This was particularly pertinent to the drafting of this Convention. The principles upon which the protective regime is constructed are derived from three different spheres of law; the law of the sea, admiralty law, 31 and cultural heritage law, which have tended to work in relative isolation from one another. The Convention is a complex attempt to develop a convention at the congruence of these three spheres of law, each of which is underpinned by very different policy objectives. Not only did this have implications for consistency in international legal instruments that span different spheres of law, 32 but also called into question the forum for negotiation. 31 The Convention alters aspects of existing law which determines the rights and duties of persons engaged in activities directed at UCH, which has, to a large extent, been determined according to admiralty law. Admiralty law, essentially a matter of private law, is the subject of international regulation in the form of the 1989 London Salvage Convention LEG/CONF.7/27, 2 May 1989 negotiated under the auspices of the International Maritime Organisation. Hereafter 'IMO'. 32 Consistency is important when considering the integration of these three spheres of law as each sphere is currently regulated to some extent by conventional international law. Yet few States are in fact signatories to all these conventions. For example, the only States that are signatories to the 1989 Salvage Convention, UNCLOS and the 1970 UNESCO Convention are Australia, China, At the outset of negotiation, concerns were expressed over the jurisdiction and mandate of UNESCO and the possibility of conflict with fora and international instruments engaged in activities that have overlapping content matter. It is clear that the Convention is an integration of aspects of three spheres of law, two of which do not fall within UNESCO's mandate. It is, however, inevitable that in the international law-making process, a forum may be faced with a subject matter that concerns a number of different international bodies and law-making fora, and is tolerated as long as this process does not give rise to alterations of the fundamental structure of the other spheres of law and does not result in inconsistencies between international norms. Unfortunately, a number of States perceived some of the provisions of the Convention as having profound implications for the Law of the Sea.
The extent to which the proposals at UNESCO involved major legal reforms depended upon the specific interpretation States had taken to both the substantive provisions of the early UNESCO drafts of the Convention and those of UNCLOS. Unfortunately it become very difficult to obtain consensus on the interpretations of a number of the provisions of UNCLOS, which consequently made it difficult to determine whether the early UNESCO drafts did in fact introduce major legal reforms in this sphere of law. It was therefore unfortunate that some States did regard UNESCO as an inappropriate forum for negotiation on issues concerning the law of the sea. 33 This had implications for the form an agreement on the protection of UCH would take, as some states proposed that in should not be a self-standing convention negotiated under UNESCO, but rather an Agreement implementing provisions of UNCLOS.
The choice of UNESCO as the forum for the negotiation of this Convention, and the uncertainties as to its appropriateness, also resulted in negotiations being conducted within a cultural heritage context, though most of the State representatives were not experts in this field, and the dominant topic of negotiations in earlier meetings considered law of the sea issues. Thus, the inclusion of substantive provisions in the early drafts, which may have had global legal reform implications, resulted in the cultural heritage dimension of the regime being overshadowed by law of the sea implications. This necessitated substantive changes in regard to the jurisdictional structure of the Convention.
The proposed jurisdictional regime originally proposed unleashed an array of political issues unresolved in other international fora, including the question of disputed maritime territories, 34 the extent of the coastal States jurisdiction over the exclusive economic zone and continental shelf, 35 and the importance of UNCLOS itself. 36 At times, negotiations resembled similar negotiation at UNCLOS III, with the same States proposing the extension of coastal State jurisdiction in regard to UCH 37 and the same States opposing such a regime, 38 leading to accusations that the UNESCO proposal was being used as a mechanism for re-opening UNCLOS negotiations. The law of the sea was not the only area that prompted political posturing. As the recovery of UCH, particularly in deep international waters, involves the use of advanced recovery technology as well as archaeological techniques and equipment, so the question of the transfer of technology to developing States was raised. 39 The dichotomy between developed and developing States was further emphasised with regard to the position of former colonies vis-à-vis the colonial powers, in particular with regard to Spain and the position of Spanish vessels that might contain valuable cargo mined from the Americas. 40 The Convention that has emerged has undergone profound change and is structured in a remarkably different way to the original ILA draft, primarily due to the extent of the politically contentious provisions contained in the latter. Many of the contentious issues of the ILA draft were thought necessary to promote the policy objectives of the 'purist' sector of the archaeological community. In retrospect, it may appear that such a strategy has done more damage to the realisation of these policy objectives than good. For example, a number of States have unilaterally extended their national legislation relating to UCH over maritime areas up to the outer extent of the continental shelf. To date, no official objections have been made with regard to these extensions. As such, States, including Australia for example, have been able to adopt a protective regime over extensive areas of the continental shelf and exclusive economic zone. Having raised this issue in an international forum, and evoked the controversial debate regarding the legality of such extensions, it may be 34 Comments of Iraq, Israel, Greece, and Turkey (1999 meeting). 35 Comments of many South American States (1998, 1999 40 Recently, the city of Potosi, Bolivia, has claimed ownership of a cargo of silver and gold mined from the town and found on the wreck of the Spanish galleon La Capitana, wrecked off the shore of Ecuador in 1564.
that States opposed to such an extension may now take issue with these extensions or any further extensions.
B. The Aims and Scope of the Convention
The rationale and underlying principles of the Convention can be found in the substantive general principles articulated in Article 2, read and interpreted together with the preamble. 41 The substantive general principles are of the utmost importance, as they shape the regime for protection. Although the preamble does not, in itself constitute a substantive part of the Convention, it is important in any international agreement as it provides the determining context for the interpretation of its provisions. 42 The convention takes as its starting point the general principles founded in Articles 149 and 303 of UNCLOS; that States have a duty to protect UCH for the benefit of mankind, and are required to co-operate for this purpose. It is noted, that while taking these UNCLOS derived principles as its starting point, the inadequacies of UNCLOS are recognised and the first general principle of the convention provides that the aim of the convention is 'to ensure and strengthen the protection of underwater cultural heritage'. 43 Article 2(3) states that: 'States Parties shall preserve underwater cultural heritage for the benefit of humanity in conformity with the provisions of this Convention.' 44 The interest of humanity arises from the acknowledgement, in the preamble, of 'the importance of the underwater cultural heritage as an integral part of the cultural heritage of humanity and a particularly important element in the history of peoples, nations, and their relations with each other concerning their common heritage'. There is therefore a recognition that the threat to UCH is a global threat, and that the preservation of UCH is a necessity which States must undertake in the interests of humanity. 45 However, the interest of humanity referred to are not given any legal basis in the convention, and amount to nothing more than statements of aspirations. It is unfortunate that the substantive provisions of the Convention do little to clarify the meaning of the term While the draft is designated as one to 'protect' the UCH, this general principle uses the term 'preserve'. While there is no indication as to why these alternative terms have been used, the contents of the draft suggest that these terms are synonymous. Yet the preamble may be used to formulate a more precise meaning of the term 'preserve'. The preamble highlights the dangers to the UCH through the use of unscientific methods of excavation and the disturbance of UCH through commercial exploitation and other uses of the oceans. These include those emanating from uses of the oceans, such as activities related to the exploration and exploitation of the natural resources of various maritime zones, construction of artificial islands and the laying of submarine cables and pipelines as well as activities of salvors and sports divers. It thus concerns the disturbance of the UCH in a manner which is unscientific and which results in the loss of the archaeological value of the UCH. By 'preservation', the general principle must therefore be considered to mean the safeguarding and conservation of the physical integrity of the UCH and the archaeological value derived therefrom. Most urgent, therefore, is the threat to UCH, 'by unauthorised activities directed at it, and of the need for stronger measures to prevent such activities'. 49 Removal of UCH from its context unnecessarily, and without having taken the appropriate recording of all details in situ, leads to a deprivation of archaeological knowledge, and possibly damage to the recovered artefacts 50 . It is therefore the aim of the Convention to introduce the principle of preservation in situ. 51 49 Preamble. 50 UNESCO's concern regarding UCH was expressed in 1997, in which a UNESCO report stated that 'the recent accessibility of underwater wrecks, due to the widespread use of SelfContained Underwater Breathing Apparatus (SCUBA), has been followed by severe looting. As early as 1974 a study made for the Turkish authorities stated that there were no classical age wreck examined off the coast of that country which had not been interfered with, in other countries, divers had used explosives to break up wrecks and make bullion readily accessible. In yet other cases, holes had been blasted in the wreck area by using "prop-wash" without regard for proper survey or mapping, thus destroying information, which could have been retrieved by scientific investigation and also destroying many artefacts, such as old ships' timbers, of great importance to the archaeological record. In many cases the desire to control severe damage of this kind has been the reason for a national State extending its jurisdiction beyond the territorial sea', Doc. 29C/22, Paris, 5 Aug 1997. 51 Art 2(5) states that 'the preservation in situ of underwater cultural heritage shall be considered as the first option before allowing or engaging in any activities directed at this heritage'. This acknowledges that it is in the interest of all nations and all people that recovery operations are conducted in a scientific manner so as to best preserve the archaeological information that can be garnered from the investigation of UCH and that can advance the knowledge of humanity. What is of concern to the archaeological community is that many of the activities that have an impact on UCH, including some commercial recovery operations, are not undertaken in accordance with acceptable standards of underwater archaeology. It is the primary task of the Convention to introduce a set of archaeological standards as benchmarks for excavation activities, which are based on those proposed by ICOMOS. Thus, the primary thrust of the rationale is the preservation of UCH, in terms of its physical integrity and the archaeological value that it embodies. Few would argue that these are not commendable and timely proposals.
This, however, is not the sole rationale for developing an international Convention. An activity which has concerned underwater archaeologists for some time, and which has not necessarily respected the fundamental principles of underwater archaeological excavation is the recovery of UCH by treasure salvors. Such concerns are expressed in the preamble, which recognises the 'availability of advanced technology that enhances discovery of and access to underwater cultural heritage' and expresses a deep concern of 'the increasing commercial exploitation of underwater cultural heritage, and in particular by certain activities aimed at the sale, acquisition or barter of underwater cultural heritage'. The inclusion of these paragraphs in the preamble introduces the archaeological ethos that commercial recovery of UCH is incompatible with the preservation of this resource. While the preamble does not, however, make this explicit, the Convention itself certainly does. Article 2(7) declares that '[u]nderwater cultural heritage shall not be commercially exploited'. The Convention is not simply concerned with the preservation of the archaeological value of UCH, or simply the physical preservation of the cultural heritage so as to realise the former value, but also to eliminate recognition of the economic value of UCH. This raises complex issues regarding the manner in which various values attributable to UCH can be realised, and whether it is possible for economic values and archaeological values to coexist in some form, or whether, as the preamble and substantive provisions of the Convention suggest, these values are antithetical to one another. Whether the Convention achieves this is, however, in doubt.
is reiterated in Rule 1 of the Annex which declares that 'the protection of underwater cultural heritage through in situ preservation shall be considered as the first option. Accordingly, activities directed at underwater cultural heritage shall be authorised in a manner consistent with the protection of that heritage, and subject to that requirement may be authorised for the purpose of making a significant contribution to protection or knowledge or enhancement of underwater cultural heritage.' The preamble endorses the principle of preservation in situ, and states that; 'committed to improving the effectiveness of measures at international, regional and national levels for the preservation in situ or, if necessary for scientific or protective purposes, the careful recovery of underwater cultural heritage'.
The Convention also evinces the principle of co-operation, derived from Article 303 of UNCLOS. It is recognised that any international protection regime will only be effective if there is sufficient co-operation between States. The duty to protect UCH therefore falls not only on the State most directly connected to the UCH, but with all States. 52 The principle of co-operation is not restricted to States, but requires co-operation between interest groups such as scientific institutions, archaeologists and divers. The important role of education and training as a basic principle underlying the protection of UCH is enshrined in the Convention, which includes the publics right to none intrusive access to UCH. 53 Protection through education may prove to be the most important protective measure contained in the convention. The use of draconian legislative measures may not have the desired result, and may result in more damage being done to UCH, particularly if the salvage industry is driven underground.
The development of this Convention is a result of the development in both UNCLOS and regional initiatives such as the 1985 European draft Convention. It is thus an attempt not only to reinforce standing principles, but also to introduce new principles and propose a new structure for an international preservation regime. As such, the preamble recognises not only the need to codify existing rules relating to UCH, but also to progressively develop these rules. Such development, however, must be conducted in conformity with international law and practise, including the regime applicable to UCH in international waters, UNCLOS. The actual preservation mechanism will be based on the jurisdictional competence of individual States, requiring each State to undertake to preserve UCH that falls within its competence in a prescribed manner in the interests of all humankind. Thus each State is required, inter alia, to establish educational and national services to preserve UCH, to impose sanctions for breaches of prescribed duties, to ensure that the benchmarking standards are adhered to and to prohibit the application of laws which promote an economic incentive to recover UCH.
Uncertainties Concerning the Scope of the Convention
The scope of the Convention delineates the application of the provisions of the Convention to specific UCH in specific areas. It thus required determination of what objects, sites of other physical entities might be regarded as UCH for the purposes of the Convention, determination of the activities to be regulated and determination of the geographical scope of the Convention. Determination of the scope of the Convention has been a complex process resulting in dramatic changes since its origins in the ILA draft, widening considerably through the elimination of the criteria of abandonment and the inclusion of State vessels, and narrowing by limiting the scope primary to activities directed at UCH. Five discernible areas underwent vigorous discussion and analysis.
(a) Defining 'Underwater Cultural Heritage'
In order to construct a pragmatic preservation regime, it is necessary to determine which objects, sites or other physical entities might be regarded as UCH and subject to such a regime. This is no easy task given the subjectivity in defining the term 'cultural heritage'.
Underwater cultural heritage is defined in the Convention as; This definition does differ from some UNESCO Conventions in that it is designed with a practical objective as opposed to an abstract contemplation and, unlike many of the Conventions dealing with terrestrial cultural heritage, is broadly defined and primarily concerned with the environment in which the cultural heritage is found rather than what constitutes UCH. 56 'All traces of human existence' would include all objects that provide evidence of humanity's past. The listed objects serve only as examples that are most likely to be found underwater and fall within the definition of UCH. 57 The hundred-year
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time period is somewhat arbitrary and based more on administrative pragmatism than on archaeological, cultural or historical significance, though it can be presumed that objects older than 100 years are likely to be archaeologically or historically significant. 58 A problem that may arise with the hundred-years period is that it is not entirely clear from which point this time period is measured. As one of the aims of the Convention is to promote in situ preservation, it may be presumed that this should be calculated from the time that any activity directed at the UCH is contemplated, and not merely from the time of discovery. Thus, the determination of the time period should work in favour of preservation of UCH. A significant point of contention which arose during negotiations was whether the definition should provide for blanket inclusion of all traces of human existence that have been underwater for over a hundred years or whether a significance requirement should be introduced. Some states argued strongly in favour of the latter, and were able to have included in the definition the phrase 'cultural, historical or archaeological character' as a qualifying criteria. 59 The interpretation of this phrase is not altogether clear, as a number of States held the view that all UCH that has been underwater for a hundred years will have such characteristics by definition, and therefore blanket inclusion is provided for. Quite clearly, States such as the US and UK will differ with regard to this interpretation.
(b) Private law issues of ownership and abandonment
The ILA and early UNESCO drafts had proposed that the Convention be applicable only to UCH that had been abandoned. 60 While this was an attempt to avoid questions of ownership, uncertainties regarding the determination of abandonment had the effect of broadening negotiation to include these issues, particularly with regard to State owned vessels. 61 with regard to UCH concerns private law issues of ownership and abandonment. 62 Each State has jurisdiction to determine title to and disposition of UCH found in its territory and States' courts will, in accordance with its choice of law rules, determine ownership to UCH, ordinarily respecting ownership if there has not been any act of abandonment. However, these national laws differ dramatically from State to State 63 and there appears to be little consistency. Thus the ILA's inclusion of an Article defining abandonment, as a guide for State implementation, proved futile. 64 UNESCO also noted that no other international or regional convention aimed at the preservation of cultural heritage addresses the issue of ownership of the cultural heritage. 65 While questions of ownership and abandonment of UCH, particularly wrecks, is problematic, it should not have any effect on the preservation of the archaeological values of the wreck and the deletion of the abandonment criteria was widely welcomed.
(c) Warships and Other State-Owned Vessels
Article 2(2) of the negotiating draft stated that the Convention 'shall not apply to the remains and contents of any warship, naval auxiliary, other vessels or aircraft owned or operated by a State and used, at the time of its sinking, only for government non-commercial purposes'. 66 As the scope of the draft was limited by the criteria of abandonment, the question arose as to whether the 64 The original UNESCO draft convention held that; 'underwater cultural heritage shall be deemed to have been abandoned: (a) whenever technology would make exploration for research or recovery feasible but exploration for research or recovery has not been pursued by the owner of such underwater cultural heritage within 25 years after discovery of the technology; or (b) whenever no technology would reasonably permit exploration for research or recovery and at least 50 years have elapsed since the last assertion of interest by the owner in the underwater cultural heritage.' 65 For example, the 1907 International Peace Conference, included provisions for the protection of cultural property in the event of armed conflict was not confined to public property, but included private property. 66 CLT-96/CONF 202/5 Rev 2, Paris, July 1999. For convenience, the term' State vessels' will refer to 'any warship, naval auxiliary, other vessel or aircraft owned or operated by a state for noncommercial purposes'. criteria for abandonment of 'State vessels' differed in any respect to that of merchant vessels. As such, the question concerning the inclusion of State vessels was directly related to the question of abandonment. The inclusion of an Article excluding State vessels from the provisions of the draft Convention reflected the view of many maritime nations that States do not abandon their property without an express declaration to that effect. 67 While a number of States claim that the express theory of abandonment applies to sunken State vessels, 68 there is clearly no international law rule governing the criteria for abandonment of State owned vessels. 69 While this does raise questions concerning the validity in international law of the application of the express abandonment theory to State owned vessels, the inclusion of the abandonment criteria to delimit the scope of the Convention did avoid complex issues of State immunity and flag State jurisdiction as these would not apply to abandoned State owned vessels. However, with the elimination of the criteria of abandonment as a determining factor in delimiting the scope of the convention, these complex issues arose.
It is axiomatic that remains of State owned vessels of the past may fall within the broader term 'cultural heritage' and should therefore be recovered in an archaeologically sound manner. 70 As the Convention aims to provide protection irrespective of ownership, a number of States argued for the inclusion of State owned vessels in the convention. 71 526 72 This immunity is extended to the salvage of such vessels. 73 While this application of State immunity is without doubt, it is uncertain whether this continues to apply after the vessel has sunk and a number of commentators have opined that sunken vessels cease to be ships and are therefore no longer under the exclusive jurisdiction of the flag State. 74 If this is the case, then Articles 95 and 96 will no longer apply, and State owned vessels will be subject to the same jurisdictional regime as other wrecks. 75 Most of the maritime nations, however opposed any such inference. While there are legitimate security and national intelligence reasons for granting exclusive flag State jurisdiction in the case of recently sunken State owned vessels, these considerations do not, however, apply to sunken State owned vessels that fall within the definition of UCH. Irrespective of whether or not a vessel was used for military purposes or was a State owned or operated vessel, it may still be of archaeological or historical importance. As the aim of the Convention is to preserve UCH by requiring the application of appropriate archaeological practices to the vessels, there is little reason why such vessels should not be included in the Convention. Application of the principle of State immunity to vessels of antiquity is particularly problematic, not only because Article 29 of UNCLOS, 76 which defines warship for the purposes of that Convention, is (representing the Latin American and Caribbean nations), Cuba, Columbia, Canada, Uruguay, and Thailand. It should be noted that few of these States have extensive maritime histories, and more likely to have wrecked foreign State owned vessels lying in their territorial waters than they will have their own State owned vessel lying anywhere in the world's oceans. 72 Art 95, headed 'Immunity of warships on the high seas' states that; 'warships on the high seas have complete immunity from the jurisdiction of any State other than the flag State'. Art 96, headed 'Immunity of ships used only on governmental non-commercial service' states that 'ships owned or operated by a State and used only on governmental non-commercial service shall, on the high seas, have complete immunity from the jurisdiction of any State other than the Flag State'. 73 76 Art 29 of UNCLOS reads: 'for the purposes of this Convention, "warships" means a ship belonging to the armed forces of a State bearing the external marks distinguishing such ships of its nationality, under the command of an officer duly commissioned by the government of the State and whose name appears in the appropriate service list or its equivalent, and manned by a crew which is under the regular armed forces discipline.' inappropriate as a definition for warships of earlier centuries, but also because it may be difficult to determine whether a particular historic wreck was in fact a 'State owned vessel'. 77 There could be a number of reasons for this. A wreck site may be so old that it predates any conception of 'the State' in international law, and no existing State can claim to be the flag State. 78 Alternatively, the original flag State may no longer exist as a separate entity, but has been broken up into smaller nation-States or subsumed within a larger State. It may also be that there is simply no historic evidence available to determine ownership of the vessel.
The
'State vessels and aircraft' means warships, and other vessels or aircraft that were owned or operated by a State and used, at the time of sinking, only for governmental non-commercial purposes, that are identifiable as such, and that meet the definition of underwater cultural heritage.
It is clear that only State vessels that have sunk within the last hundred years are not included in the Convention, and that only those State vessels that can be identified as such are subject to the State vessel regime of the Convention. Those that cannot be clearly identified as State vessels will therefore be regarded as ordinary underwater cultural heritage to which the Convention applies. While this does not solve the problems associated with the determination of whether a shipwreck is indeed that of a State vessel, the shifting of the onus of proof onto a State to clearly be able to identify it as such ensures that all questionable shipwrecks are included in the normal regime.
The actual regime for State owned vessels in the Convention reflect the resulting compromise between flag States and coastal States. Rather than focusing on the rights of the flag State, it was agreed that a balance would be drawn between the right of the flag State and the coastal State. As such, the determination of these rights was dependent on the maritime zone in which the State vessel lies.
Within the territorial waters of a coastal State, 79 the jurisdiction of the coastal State remains unquestioned, and the coastal States is simply required to inform the flag State of the discovery of a State's vessel. The coastal States is clearly recognised as having exclusive jurisdiction in its territorial waters and that there is therefore no question of requiring the coastal State to defer to the exclusive jurisdiction of the flag State with regard to State vessels. However, it is recognised that the best way to protect State vessels would be through co-operation between the coastal State and the flag State. As such, the information passed to the flag State concerning the discovery of the State's vessel is undertaken 'with a view to cooperating on the best methods of protecting State vessels and aircraft'. 80 While the exclusive jurisdiction of the coastal State is recognised, this Article must be read with the general principles. As such, it does not purport to alter the flag State's existing rights in international law. Given that these rights are uncertain, this Article would not necessarily resolve any issues regarding abandonment and sovereign immunity.
On the continental shelf and exclusive economic zone, it was clear that UNCLOS did not grant the coastal State rights or duties with respect to UCH. 81 It was recognised however, that the coastal State is best placed to provide surveillance and policing measures for UCH found in these zones, and should take the position of coordinating State in determining how the UCH should be protected. As the coastal State did not have exclusive sovereignty in these zones, the rights of the flag State were to be given greater regard than in the territorial waters of the coastal State. The resulting balance is that 'no activity directed as State vessels and aircraft shall be conducted without the agreement of the flag State and the collaboration of the Coordinating State'. 82 The coastal State is however, granted the power to undertake emergency measures without the flag State's consent in order to 'prevent immediate danger to underwater cultural heritage, including looting'. 83 With regard to States vessels beyond the continental shelf or exclusive economic zone, the exclusive jurisdiction of the flag State is recognised. Article 12(7) declares that: 'no State shall undertake or authorise activities directed as State vessels and aircraft in the Area without the consent of the flag State.'
There is no doubt than the greatest achievement with regard to the protection of archaeologically, historically or culturally important State vessels is their inclusion in the protection regime afforded by the Convention. The benchmark archaeological standards set out in the Rules of the Annex will therefore be applicable to these vessel if the appropriate States resolve to undertake an excavation. The requirement that agreement is obtained by the flag State for the excavation of vessels beyond the territorial waters may also be regarded as an important contribution to the development of an in situ preservation regime. This is particularly so in regard to UCH on the continental shelf where it is expected a great number of UCH will be discovered in the near future due to further advancements in diving and underwater technology.
A number of State owned vessels are warships that have sunk in the course of battle, with the loss of service personnel. The concern is that these vessels should either not be disturbed, or if so, should be given appropriate respect. Warships that have sunk within the last 100 years will not fall within the scope of UCH, and will therefore not fall within the scope of the convention. Any attempt to protect such a vessel in international waters will have to make use of bilateral or a further multilateral treaty. However, vessels that have been submerged for more than 100 years may be considered to be a war grave. Whether such a vessel should be designated as a war grave really depends on the reason for this designation. In most cases, no human remains will be found on these vessels so, in effect, no discernible grave exists. 84 The archaeological recovery of these vessels according to the rules in the Annex will therefore not disturb any remains. If, however, remains do exist, they should be removed with due respect in accordance with standards laid down in the Annex. 85 As such, the general principles of the Convention require State Parties to 'ensure that proper respect is given to all human remains located in maritime waters'. 86 
(d) Determination of the activities to be regulated
An important alteration in the scope of the Convention was proposed in 1999 that would change the emphasis of the Convention and narrow its scope. The initial UNESCO draft used the term 'activities affecting' UCH to delineate the scope of the Convention and the activities which would be subject to the 84 Though there are exceptions. Human remains have been found to exist on UCH sites, especially wrecks, which were lost over a hundred years ago. For example, human remains were discovered on the site of the Mary Rose, which sank in 1545. See ICOMOS charter. This included a number of activities identified in the preamble, such as the exploration of natural resources, construction, including construction of artificial islands, installations and structures, laying of cables and pipelines as well as the increasing commercialisation of efforts to recover UCH. It was noted that the use of the term 'affecting' in relation to the wide definition of UCH resulted in an excessively broad scope and that, although restricting the ambit of UCH could narrow the scope of the Convention, it was more effective to narrow the scope by limiting the nature of the activity involved. The Canadian delegation stated that 'the main thrust of the proposed convention should be to deal with treasure hunters or dive expeditions which focus on UCH, and not such activities as commercial fishing or cable-laying which only incidentally affect it'. 87 It therefore proposed that the term 'directed at' should replace the term 'affecting' in all Articles of the draft convention. Only activities that had as their aim interaction with the UCH would be subject to the mandatory provisions of the Convention. As such, the term 'activities directed at' UCH is defined in Article 1(6) as any 'activities having underwater cultural heritage as their primary object and which may, directly or indirectly, physically disturb or otherwise damage underwater cultural heritage'. 88 Activities such as commercial fishing and cable laying may have an adverse affect on UCH. 89 However, in most cases these effects are caused inadvertently. These industries are reluctant to acknowledge the danger their activities pose to UCH, and States conscious of the importance of these industries in their economies are similarly eager to downplay their potentially destructive role. The re-orientation of the Convention dealing solely with activities directed at UCH also prompted some States to advocate the removal of any reference to other activities that have an incidental affect on UCH. The motivation for such an approach, however, does not necessarily lie in a concern with the incidental industries, but rather with the aim of dealing solely with what is regarded as the major threat to UCH; the activities of treasure hunters. The Convention defines 'activities which, despite not having under-
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87 'Comments of Canada' working paper distributed at the Second Meeting of Governmental Experts, UNESCO Headquarters, Paris, 19-24 Apr 1999. 88 An alternative was proposed to widen the scope by including not only activities which had UCH as its primary object, but also those which had UCH as 'its object or as one of its objects'. (WG.1/WP.12, Paris, 4 July 2000). This, it is submitted, would have been a preferable definition as it would incorporate, for example, marine scientific research operations that have investigations of marine life on UCH as its object, though not the UCH itself. 89 The preamble to the negotiating draft of the Convention has included a paragraph which read: 'Conscious also of growing threats to underwater cultural heritage from various other activities namely exploration of natural resources of various maritime zones, constructions, including construction of artificial islands, installations and structures, laying of cables and pipelines', CLT-96/CONF.202/5 Rev 2 Paris, July 1999, 1. The International Cable Protection Committee has, however, stated that this paragraph in the preamble unduly labels as 'growing threats' activities such a laying cables', CLT-2000/CONF.201/3, Paris, Apr 2000, 3. As such, any reference to cable laying as a threat to UCH was eliminated from the Convention.
water cultural heritage as their primary object or one of their objects, may physically disturb or otherwise damage underwater cultural heritage' as 'activities incidentally affecting underwater cultural heritage'. States are then required to 'use the best practicable means at its disposal to prevent or mitigate any adverse effects that might arise from activities under its jurisdiction incidentally affecting underwater cultural heritage'. 90 This Article is substantially weaker than that originally proposed by the Canadian delegation as it leaves the determination of the 'best practicable means at its disposal' to each individual state. 91 Given the inherent conflict that may arise between the protection of UCH and the economic utilisation of the resources of the sea or seabed, it is feared that this Article provides too weak an obligation on States to provide for an effective protection regime.
(e) Determination of the geographical scope of the convention
The ILA conceived of this Convention as one that would apply to UCH in international waters. 92 In the territorial waters, it was recognised that the coastal State has absolute sovereignty and that the Convention would not impose any duties on the coastal State. Deliberations at UNESCO have, however, revealed a tendency amongst a number of States to apply the provisions of the Convention to all maritime zones, including both territorial and internal waters. In part, this tendency has arisen due to confusion regarding the meaning of the term 'internal waters', referred to in Article 7. Within the law of the sea context, 'internal waters' refers to 'waters on the landward side of the baseline of the territorial sea' 93 and therefore has an exclusive maritime character. 94 Geographical internal waters, which include rivers, lakes and dams are therefore not 'internal waters' in this context. Nevertheless, a number of delegations did argue that the standards that will be made applicable to the recovery of UCH in the maritime zones covered by the Convention should also apply to the UCH in the geographical internal waters. 95 Given the 90 Art 5. 91 The Canadian delegation proposed the inclusion of the following Article: Art X: Activities incidentally affecting underwater cultural heritage. 1. Each State Party shall take reasonable measures to ensure that activities are avoided that adversely affect known underwater cultural heritage in its internal waters, archaepelagic waters, territorial sea, exclusive economic zone or on its continental shelf. 2. Where a State party designates as requiring special protection underwater cultural heritage in internal waters, archaepelagic waters, territorial sea, exclusive economic zone or on its continental shelf, it shall take all necessary measures to ensure that activities do not adversely affect such underwater cultural heritage. 3. Where UNESCO designates as requiring special protection underwater cultural heritage in the Area, each State Party shall take all necessary measures to ensure that vessel flying its flag do not undertake activities that adversely affect such underwater cultural heritage, CLT-96/CONF 202/5 Rev 2, Paris, July 1999.
92 O'Keefe and Nafziger, above n 14. 93 Art 8 of UNCLOS. 94 CLT-99/WS/8, Paris, Apr 1999, 29. 95 The following States proposed the application of the convention to both maritime zones and internal waters; Hungary, Tunisia, Belgium, France, Australia, Argentina, Canada, Mexico, India, and Venezuela (2000 meeting). Similarly, Syria, Austria, Netherlands, Poland, and Spain indicated their preference for the application of the convention to the internal waters of the state.
fact that a State has absolute sovereignty in its territory, any State may, if it so wished, apply the provision of the Convention to UCH in its inland waters. It has, however, been proposed that the Convention might acknowledge such a power in international law and recognise that a State may choose to bind itself to apply the provisions of the convention to inland waters. 96 As such, Article 28 was introduced which declares that: 'when ratifying, accepting, approving or acceding to this Convention or at any time thereafter, any State or territory may declare that the Rules shall apply to inland waters not of a maritime character.'
C. A Conflict of Values
The Convention introduces the idea that the commercial recovery of UCH is incompatible with the preservation of this resource. As such, the Convention attempts to protect the archaeological value of UCH by eliminating recognition of any economic value. 97 As a consequence, the place of salvage law as a mechanism for the realisation of an economic value was a crucial issue during negotiations.
The Values Attributable to UCH
Many items recovered from the oceans and lakes are undoubtedly of archaeological importance. These objects may, however, have other uses, such a recreational use for divers or breading grounds for fish stocks. Recovered artefacts may also have a high economic value, both intrinsic and attributed. 98 Historically, sunken vessels were raised solely for the purposes of reintroducing valuable items back into the stream of commerce. However, the develop- The current users of UCH include archaeologists, treasure salvors, sport divers, and other sea-users, such as fisherman and the construction industry. As far as the direct users of UCH are concerned, the generalised view is that 'archaeologists value shipwrecks as a means to study past cultures, sports divers value shipwrecks for their potential as recreational sites and treasure salvors value shipwrecks for economic profit'. 99 It is these different attributable values which are perceived by many user groups as conflicting and, at times, mutually exclusive. 100 The mechanism through which the economic value of UCH has been realised in many States, and applicable to UCH in international waters when these States are involved, is salvage law.
Salvage Law and Underwater Cultural Heritage
Salvage may be defined as 'the compensation allowed to persons by whose voluntary assistance, a ship at sea or her cargo, or both have been saved in whole or in part from impending sea peril; or in recovering such property from actual peril or loss, as in cases of shipwreck, derelict or recapture'. 101 The policies that form the foundation of salvage law are to encourage individuals to voluntarily save lives and property at sea and to return such saved property to its owner for reintroduction into the stream of commerce. Before salvage law may be applied, three criteria must be satisfied; 102 (a) property in marine peril on navigable waters; (b) voluntary efforts to rescue the property; (c) partial or total success; and (d) conducted bona fide in the interest of the owners. Whether these criteria apply to UCH has, however, been questioned. The official commentary to the ILA draft Article 4, declared:
It should be noted that the law of salvage relates solely to the recovery of items endangered by the sea; it has no application to saving relics on land. For underwater cultural heritage, the danger has passed; either a vessel has sunk or an object has been lost overboard. Indeed, the heritage may be in greater danger from salvage operations that from being allowed to remain where it is. . . . The major problem is that salvage is motivated by economic considerations; the salvor is often seeking items of value as fast as possible rather than undertaking the painstaking excavation and treatment of all aspects of the site that is necessary to preserve its historic value. 103 As the existence of a state of marine peril is a requirement for the application of salvage law, those wishing to preserve the application of salvage law to the recovery of UCH have advocated a broad definition of the term, which relates not only to the physical threats to the objects, but also to the loss of its economic realisation. Those wishing to remove salvage law from the realm of UCH, have taken a narrower definition. 104 However, the courts of various jurisdictions have not offered a consistent interpretation either way. 105 This may be a result, not only of regional variations in the development of salvage law, but also by the IMO failing to provide a definition of marine peril in the 1989 London Salvage Convention. 106 Thus, due to the varying definitions of marine peril, 107 salvage law has not been consistently applied to the recovery of UCH. As such, salvage law does not promote a uniform system of law applicable to UCH and is therefore inappropriate as the basis for an international agreement. The creation of an international legal regime that will be applicable to the recovery of UCH, based on its historical importance, rather than the existence of marine peril, will replace the necessity of having to determine whether salvage law is applicable. The extent to which the UCH is in 'marine peril' in the sense that it is in danger of physical destruction or damage, however, will continue to be an important element of this regime as it will be a determining factor as to whether the UCH should be recovered or preserved in situ.
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The Economic Value of Underwater Cultural Heritage
Salvage law is the mechanism through which the treasure salvage community is able to realise the economic value of UCH. While salvage law is indeed antithetical to the preservation of the archaeological value of UCH, it does not necessarily follow that the economic utilisation of UCH also stands in such a position. Many in the archaeological community have suggested that treasure salvors are a major threat to UCH and should be eliminated as a user group. 108 Treasure salvors, however, maintain that as a user of this resource, they have less impact than any other user. This is primarily due to the fact that in international waters, a number of factors exist that significantly affect the number of UCH sites, particularly wrecks, which are viable for commercial excavation, such as depth, high costs of technology, and the low percentage of wrecks which carried cargo of high economic value. 109 However, the precise nature of the perceived conflict between the treasure salvage community and the archaeological community is difficult to ascertain, and characterised by generalisation made by both interest groups. Although the archaeological community would appear to have the moral advantage in the reasons for denying private ownership and the sale of UCH, the achievement of economic profits and private enterprise are no less applauded in certain sectors of society. However, some sectors of the archaeological community have argued that artefacts recovered from historic wreck should never be sold, 110 and should not belong in private collections. 111 While this 'purist' sector of the archaeological community regard the realisation of the UCH's archaeological value as being incompatible, and mutually exclusive, from the realisation of its economic value, 112 others perceive the conflict as being characterised by the nature of the activities undertaken by treasure salvors in order to obtain a profit rather than by any opposition to the policy of making a profit from the recovery of UCH. As such, opposition to the commercial recovery of UCH is directed at the excavation methodology. The archaeological community has argued that commercial recovery operations necessitate cost-effective recovery methods, which are not time consuming. This is at variance with the time consuming and detailed excavation techniques necessary to reap the full archaeological value from UCH. It is therefore argued that a salvage operation will entail the recover of the artefacts with the highest commercial value first, possibly to the detriment of cultural heritage items of less economic value. 113 The primary concern of the archaeological community is the fact that these commercial operations have not adhered to appropriate scientific standards of underwater archaeology. Whilst such standards may be imposed by coastal State in waters under their jurisdiction, no such standards exists with regard to UCH in international waters. In 1995, a UNESCO feasibility study outlined these lack of standards as requiring urgent action at an international level in order to preserve the archaeological value that could be realised from UCH. 114 It is also argued that the consequence of using salvage law to reap the economic value of UCH leads to the splitting up of collections that should be kept together for further scientific study. 115 While it is true that this may occur, it is not necessarily inevitable, and it is certainly feasible that an entire collection could be sold as a single entity. 116 It may also be debatable as to whether all items recovered from an UCH archaeological site form part of the artefact collection. 117 It is argued that the collection of redundant multiple artefacts 118 and data is 'neither good science nor a cost effective use of funds methods and interests' and that 'commercial salvage operations are fundamentally at odds with preservation', Elia above n 108, 46 and 49. and resources, whether they be public or private' 119 and that to prohibit the recovery of all UCH, or to prohibit the sale of all trade goods that are found in large numbers is an unbalanced public policy. Treasure salvors have argued that commercial recovery operations do not necessarily need to sell artefacts to raise funds. Increasingly, profits are being generated through media rights, such as films, documentaries, 120 books, 121 and exhibitions of recovered artefacts as well as the sale of replicas of these artefacts. 122 More recently, treasure salvors have been raising funds by allowing tourists to accompany their expeditions. 123 It has been argued that any attempt to 'protect' cultural heritage by its legal elevation to a position above that of a commodity, thus attempting to eliminate the market, only results in the market going underground. The 'protection' of the terrestrial cultural heritage in this way has led to the creation of a billion dollar black-market. 124 Thus, Bator argues that 'total embargoes are not only impossible to enforce, but actually encourages the illicit market rather than remove it'. 125 The international trade in art and antiquities is thriving, and record amounts continue to be paid for unique items. The elimination of the market for UCH will not necessarily mean that UCH could not be conducted for a commercial purpose. For example, a State funded museum might contract a company to recover UCH, allowing the company to charge for the service and make a profit. If conducted to appropriate standards so that the archaeological value of the UCH is maximised, and the items of UCH are not subject to market forces, but vested in the museum on behalf of the public, there is no reason for the archaeological community to oppose such a commercial recovery. Indeed, this may be a particularly useful service when UCH in situ is in danger of being destroyed and the State does not have the wherewithal to undertake an emergency excavation. The opposition to the commercial recovery of UCH must therefore rest solely on the possibility of items of UCH being subject to market forces.
Unfortunately, it is difficult to find a balance between the recognition of the archaeological value of UCH and its economic value. Where the latter is given prominence, the former may not always be realised. It has therefore been suggested that elimination of the economic value will ensure that the archaeological value is preserved. Given the difficulties in policing the oceans, and the lessons that can be learned from the emergence of the black-market in terrestrial cultural heritage, it is unfortunate that the provisions of the Convention evince a weak and contradictory attempt to eliminate the economic value of UCH.
The Convention Provisions
It is unfortunate that resolving this difficult issue, including the place of salvage law, necessitated complex and protracted negotiations that have resulted in provision in the Convention which are vague and susceptible to alternative interpretations.
Rule 2 of the Annex reads as follows:
The commercial exploitation of underwater cultural heritage for trade or speculation or its irretrievable dispersal is fundamentally incompatible with the protection and proper management of underwater cultural heritage. Underwater cultural heritage shall not be traded, sold, bought or bartered as commercial goods.
It is clear that this rule attempts to ensure that artefacts cannot be regarded as commercial goods. However, this rule has been qualified in that it goes on to declare that:
This Rule cannot be interpreted as preventing:
(a) the provision of professional archaeological services or necessary services incidental thereto whose nature and purpose are in full conformity with this Convention and are subject to the authorisation of the competent authorities; (b) the deposition of underwater cultural heritage, recovered in the course of a research project in conformity with this Convention, provided such deposition does not prejudice the scientific or cultural interest or integrity of the recovered material or result in its irretrievable dispersal; is in accordance with the provisions of Rules 33 and 34; and is subject to the authorisation of the competent authorities. 126 Rule 2(a) reflects the difficulty of divorcing the provision of commercial services during an excavation from the justification of an excavation. Professional archaeologists are paid to undertake scientific investigations, thus making their activity economic in nature. Similarly, the provision of services, such as the supply of diving equipment, remote-sensing devices etc, could all be supplied by a commercial enterprise. Thus Rule 2(a) was introduced to 'make specific provisions to ensure that it was clear that (in summary) professional archaeological services consistent with the Convention were not being referred to in this Rule'. 127 While the first sentence of rule 2 attempts to introduce some clarity on the issue, the inclusion of subsection (b) effectively muddies the water to such an extent as to make any interpretation possible. The failure to define what is meant by 'deposition' and identification of the place of 'deposition' leads to unfortunate ambiguities. This subsection requires that a collection of UCH can be deposited in either a private or public collection, together with the project archive as far as possible, and that such a deposition shall not be considered as the commercial exploitation of UCH. Within the context of prohibiting the commercialisation of UCH, subsection 2(b) could be viewed as an exception to the general rule, so that a collection of UCH, excavated according to the remaining Rules in the Annex and with appropriate authority from a State's authority could be sold, as a collection, to a private or public museum, for a profit. This would appear to be at odds with Article 2(7), the general principle that UCH 'shall not be commercially exploited'.
The Convention not only attempts to deal with the issue of non-commercialisation of UCH, but also the place of salvage law in the preservation regime. Article 4 provides that:
Any activity relating to underwater cultural heritage to which this Convention applies shall not be subject to the law of salvage or law of finds, unless it:
(a) is authorised by the competent authorities, and (b) is in full conformity with this Convention, and (c) ensures that any recovery of the underwater cultural heritage achieves its maximum protection.
Article 4 is structured in a similar way as to Rule 2, in that if opens by declaring a clear rule, which is then made subject to exceptions which have the effect of negating not only the clarity of the opening rule but the very essence of the rule itself. In this case, Article 2 provides that salvage law can be applied to UCH if it is in full conformity with the Convention. Given that the application of salvage law to the recovery of UCH is fundamentally incompatible with professional archaeological practise as expressed in the Rules of the Annex, it is difficult to see how salvage law could be conducted so as to conform to this Convention. It is submitted that this Article will have the effect of undermining the Rules of the Annex and allow States to interpret these rules so as to allow the continuation of the application of a modified salvage law to UCH.
The preservation regime proposed in the Convention is centred round these attempts to preserve the archaeological value attributed to UCH at the expense of the economic value. This strategy was both politically unacceptable to a number of States, and impractical given the difficulties of policing the oceans and restricting the flow of illicitly excavated UCH 128 . Some States also consider the economic value attributed to UCH could be an incentive for the search for, and recovery of, UCH in a manner that may realise both the economic and archaeological value of UCH. 129 It is therefore not surprising that such States, which include the US and UK, abstained from voting in favour of the Convention.
D. The Jurisdictional Dilemma
International cooperation is essential for the development of an effective preservation regime for UCH. This cooperation requires the delineation of responsibilities between States, and possibly international organisations such as UNESCO. This requires consideration of State's jurisdictional competencies, and therefore addresses certain jurisdictional questions that have hitherto been determined in the context of the law of the sea. 130 It is unfortunate that negotiations concerning this Convention have been embroiled with questions of jurisdictional competencies of States in international waters rather than on the structuring of a preservation regime for UCH in these waters. 131 Negotiations were hampered by the fact that States' views with regard to jurisdiction are polarised, and interpretations of UNCLOS irreconcilable. 132 In Protection of Underwater Cultural Heritage 541 particular, protracted debate concerned the extent to which the proposed extension of coastal State jurisdiction was compatible with the provisions of UNCLOS. 133 The primary aim of the Convention is to provide some measure of protection for UCH found beyond States' territorial jurisdiction. The question of jurisdiction in relation to UCH had been a matter of controversy at UNCLOS III, had stalled the 1985 European draft convention and had restricted the 1992 European Convention to areas over which States had already declared jurisdiction. It was therefore no surprise that the ILA proposal to extend coastal State jurisdiction over UCH found within 200 nm from the coastal State would be controversial. 134 While coastal States clearly have jurisdictional competence to protect UCH within its territorial waters, 135 the protection regime proposed by the ILA and included in the first UNESCO draft of the Convention proposed that the coastal State could have a discretionary right to extend its jurisdiction with regard to UCH over an area coextensive with the continental shelf. This extension of jurisdiction was strongly opposed by the world's maritime powers, arguing that nothing should be done to threaten the delicate balance created in UNCLOS with respect to the delimitation of rights and duties of coastal States and the freedom of the high seas. In particular, this proposal were criticised as amounting to 'creeping jurisdiction'. Those States that advocated extended coastal State jurisdiction argued that the extension was in full conformity with UNCLOS as it did not detract from existing rights and duties. 136 By the conclusion of the second meeting of experts in 1999 it was clear that it was unlikely that agreement would be reached on the jurisdiction issues as it was then being debated. Given the difficulties of extending coastal State jurisdiction and the impasse created at the end of the second meeting, a proposal was made at the third meeting in 2000 that concentrated on the areas of cooperation, notification, and collaboration, that were generally noncontentious issues, and could possible form the foundation on which a shared jurisdiction structure could be built. Article 303 of UNCLOS requires States to cooperate in the protection of UCH. This international duty is the foundation upon which the Convention is based, and the duty to cooperate is evident in both the preamble 137 and inherent in the general principle articulated in Article 2(2). This duty of cooperation is given specific meaning in Article 19, which requires States to consider collaborating in activities directed at UCH, as well as with regard to the sharing of information regarding seized UCH and the training and transfer of technology relating to UCH. From this principle of State cooperation emerged the jurisdictional regime in the Convention.
The jurisdictional structure of the Convention relies on the principles of nationality and flag State jurisdiction rather than on any extension of coastal State jurisdiction over maritime zones beyond the contiguous zone. 138 The regime is divided into two parts, the first dealing with reporting and notification in the exclusive economic zone and on the continental shelf 139 and the second with the implementation of the protection regime to UCH in these areas. 140 With regard to notification and reporting, a complex system is structured to ensure that all interested States will be notified of the discovery of, or plans to undertake any activities directed at, UCH in these maritime areas. Coastal States are required to ensure that their nationals or vessels flying their flag report finds or intended activities to it. 141 Other States whose nationals or flag vessels find or intend to undertake activities directed at UCH on another States continental shelf or exclusive economic zone are required to report to its competent authorities and to the authorities of the coastal State. Alternatively the other States need only require that the report be made to it and it undertakes to inform the coastal State. 142 States are then bound to inform the Director-General of UNESCO of any finds or reports of intended activities directed at UCH, who in turn informs all other States of any reports received. 143 Any State with a verifiable link, especially a cultural, historical or archaeological link with the UCH in question, may then declare its interest in being consulted on how the UCH may be effectively protected. 144 In term of providing for a preservation regime in conformity with the Convention for UCH on a coastal States continental shelf or exclusive economic zone, the coastal State is not granted exclusive jurisdiction, but rather is designated as the 'co-ordinating State' in the preservation regime. 145 As such it is responsible for the co-ordination with all other interested States in the protection regime, and may implement the agreed upon measures of protection, including the conducting of preliminary research and all subsequent authorisation allowing activities directed at the UCH. 146 Furthermore, the Convention allows the coastal State to take all practical measures to prevent immediate danger to UCH, include looting, before consultations with interested States take place. 147 These practical measures are, however, limited to the extent that they are in conformity with existing powers of coastal States in international law. This may therefore only apply to its national and flag vessels and to any other national or vessels only with the agreement of their State. The coastal State only has the power to unilaterally prevent or authorise activities directed at UCH on its continental shelf or contiguous zone in order to prevent interference with its sovereign rights and jurisdictions as provided for by international law, 148 including UNCLOS. With regard to UCH found in the Area, which is defined as 'the seabed and ocean floor and subsoil thereof, beyond the limits of national jurisdiction', the system for reporting, notification and implementation of the preservation regime is substantially similar to that applicable to the continental shelf and exclusive economic zone, except that as there will not be a coastal state to assume the role of coordinating State, all States which have expressed an interested in being a party to a preservation regime will elect one State to act as the co-ordinating State. 149 While this system of coordinated jurisdiction was a necessary compromise on which to base the protection regime, it is unfortunate in that it is overly bureaucratic and potentially time consuming. The implementation of a timely and effective protection regime may be hampered by the necessity of agreeing upon the regime by any number of States. The determination of which States will be able to participate in discussion on the regime is also hampered by uncertainties regarding the basis for the determination of a verifiable link to the UCH and the body responsible for this determination. Given the international nature of seafaring, it is possible for a number of States to have such a link, requiring complex negotiations on the structure of a protection regime amongst numerous States.
E. The Preservation Regime
In 1990 the ILA stated that the 'establishment of a global regulatory body seems unrealistic at this time. The best alternative may be to allocate control of the underwater cultural heritage to States, subject to clear international standards'. 150 This allocation of control requires States to undertake a number of duties with regard to UCH. Central to negotiations on the structuring of the protection regime was the extent to which the duties States would undertake with regard to UCH would be onerous on developing States, necessitating consideration as to the manner in which such a duty might be imposed.
The primary aim of the Convention is to preserve the realisation of the archaeological value of UCH by imposing a set of technical standards of good archaeology on all activities directed at UCH. Whilst the technical standards have, on the whole, received support from most States, the manner in which the protection regime will be structured to achieve this purpose has been controversial. This is particularly so as the primary mechanism in the preservation regime is the elimination of any commercial incentive to recover UCH. The secondary mechanism utilised in the protection regime is derived from international cultural heritage law relating to the trafficking in illicitly recovered cultural heritage. While use of the primary mechanism for protection would ensure that no UCH was recovered for commercial purposes, it was recognised that some UCH may still be recovered in a manner not conforming to appropriate scientific standards. In these cases, it is proposed that States may seize such illicitly excavated UCH imported into its territory and impose sanctions for such importation.
Archaeological Standards: Rules of the Annex
The primary aim of the Convention is the preservation of UCH, which can only be achieved if appropriate scientific techniques are made applicable to any interaction with UCH. As a direct response of the decision by UNESCO to proceed with the drafting of a Convention, ICOMOS drafted the Charter on the Protection and Management of UCH. 151 It represents the benchmark standard for underwater archaeological excavations and concerns matters such as project design, standards of preliminary investigations, project methodology and techniques, project time-tabling, competence and qualifications of personnel, material conservation, site management, project documentation, curation of project archives, and the dissemination of project results. These standards are technical standards of good archaeological practice and, subject to some changes in wording, were generally considered acceptable to the majority of States, bar one exception. This related to the inclusion of the principle of noncommercialisation of UCH, which was considered above. It was agreed that these technical Rules would be contained in an Annex, which would form an integral part of the convention so that reference to the Convention would include reference to the Rules in the annex. 152
Authorisation, Sanctions, and Seizure
Ordinarily, the State granted jurisdiction over either the territory in which the UCH was excavated, or the State of which the excavator is a national, will be able to determine the consequences of non-compliance with its regulations. However, the ability of an excavator to avoid these jurisdictional States requires a system that allows a third State to take some action in order to protect UCH. As this third State will have neither territorial jurisdiction over the place of the illicit activity, or nationality jurisdiction over the excavator, the only jurisdiction that it might possess must relate to the object recovered and brought into its own territorial jurisdiction. The Convention therefore requires these States to implement a system that prevents illicitly excavated UCH being brought into its territory, and to impose sanctions, including seizure of the UCH, for infringements. 153 The Convention provides that authorisation for activities directed at UCH is required to comply with the Rules in the Annex. 154 In areas beyond coastal State jurisdiction, this authorisation will be granted by the 'coordinating State', which in the case of UCH on the continental shelf will ordinarily be the coastal State. This authorisation would allow for the activity directed at the UCH to actually take place. As Article 14 requires States to implement a system preventing the entry into its territory of UCH not recovered in accordance with the rules of the Annex, a second authorisation may be necessary which relates solely with regard to the entry into territory of the UCH rather than its excavation. This might be the case where UCH recovered beyond coastal State jurisdiction is authorised by the coordinating State in conjunction with other interested States, but later landed in a third State. As such, the third State, if a Party to the Convention, would require authorisation for the entry of the UCH. While any reference to the use of permits was removed from the Convention, 155 it is expected that most States will make use of permits issued prior to any proposed activity directed at UCH. 156 This is to be expected as the use of permits, either import permits or excavation permits, are utilised by a number of States to regulate the recovery of both terrestrial and UCH, 157 and been agreed upon in conventional international law. 158 The use of permits will facilitate the task of ensuring activities directed at UCH are undertaken in accordance to the Rules of the Annex and therefore have a number of benefits in a preservation regime. 159 While the Convention no longer explicitly requires that permits are issued prior to any activity directed at UCH, 160 the Rules of the Annex require a project design to be established prior to any activity directed at UCH, so all permits would have to be issued prior to any activity directed at UCH.
A State Party is requires to 'take measures providing for the seizure' of UCH recovered in a manner not conforming with the Rules in the Annex. 161 The requirement that the State take such measures, rather than simply to seize UCH reflects the reluctance of State to be bound to achieve a result, which in practical terms might not be achievable. Originally it was proposed that this would occur whether the UCH had been brought into the territory of the State Party directly or indirectly. Thus, the duty to take measures to seize such UCH would apply irrespective of whether it was recovered and imported directly into the State or imported from another State. 162 Although this original position is no longer specified in Article 10, it may be implied. A problem that might arise occurs when the UCH that has been seized by a particular State, has an identifiable owner. The national laws of the State will therefore have to determine the rights of the owner in these circumstances. 163 Protection of Underwater Cultural Heritage 159 The creation of a permit system must be considered in light of the system of export and import control established under conventional international law. In particular, the 1970 UNESCO Convention establishes a system of controls, which may become operative if the UCH is to be moved from the State to which it was first brought to another State, with the result that two permits may be needed. 160 Art 8(2) of the secretariat draft originally contained the following provision, 'Should an excavation or retrieval of underwater cultural heritage occur without prior authorisation of a State Party, the State Party may issue permits allowing entry of such underwater cultural heritage into its territory, provided that excavation and retrieval activities have been conducted in accordance with the operative provisions of the Charter.' This Article was criticised by a number of States as undermining the permit system and this Article was subsequently deleted. 161 Art 18(1). 162 CLT-99/WS/8, Paris, Apr 1999, 48. Art 9(2) of the negotiating draft stated: 'a State shall seize underwater cultural heritage known to have been excavated or retrieved from the exclusive economic zone or the continental shelf of another State Party exercising control of those areas in accordance with Art 5 para 2 to 5 above only after the request or with the consent of that State.' The duty to take measures to seize UCH recovered in a manner inconsistent with the Rules in the Annex apply to UCH recovered in all maritime zones beyond the territorial jurisdiction of the coastal State. Art 9(2) therefore provides that, in areas where the coastal State does exercise jurisdiction, the right to seize UCH recovered from these maritime zones will only arise at the request of the coastal State. It is, however, unnecessary to include a paragraph specifically dealing with these zones, and that all zones beyond the territorial jurisdiction of the coastal State will fall within the scope of Art 9(1). A number of States supported the elimination of an Article dealing with any specific zones, and as such, Art 9(2) was deleted. CLT-2000/CONF.201/8, Paris, 5 July 2000. This provision is similar to that provided for under the UNIDROIT Convention and the 1954 Hague Protocol . Art 2. See CLT-99/WS/8, Paris, Apr 1999, 48. 163 In this case, the choice-of-law rules will be determined by the national courts. Questions of ownership of a vessel will ordinarily be determined by the law of the Flag State, while questions of ownership of the cargo will be determined by the law of the nationality of the owner, if known, or the flag of the vessel on the assumption that an owner of the cargo would be a national of the When exercising the right to seize artefacts in accordance with Article 18(1), a State Party is under a duty to 'record, protect and take all reasonable measures to stabilise' the UCH. 164 Original drafts had used the term 'conserve' rather than 'stabilise' to describe the activity States were required to undertake. 165 Conservation of marine artefacts can be a costly and timeconsuming activity, and to require all State Parties to provide such a facility may be an onerous burden. To 'stabilise' recovered artefacts might imply a less onerous duty than to 'conserve', being a short-term solution to mitigate deterioration rather than long-term conservation. The Article also does not impose a mandatory duty, but rather requires a coastal State to take all 'reasonable' measures to stabilise artefacts. What 'reasonable measures' are will depend on the coastal State's infrastructure, technical expertise, facilities, etc. Developing States may need the expertise of UNESCO and other interested States if the artefacts in these situations are to be conserved. Thus, Article 18(3) requires the seizing State to notify all other States that might have an interest in the UCH of its seizure, as well as UNESCO, and co-operate for the conservation of the UCH. 166 Having 'recorded, protected and conserved' the UCH, the seizing State will have to decide on the ultimate disposition of these artefacts. Article 18(4) provides that; a State Party which has seized underwater cultural heritage shall ensure that its disposition be for the public benefit taking into account the needs of conservation and research; the need for re-assembly of a dispersed collection, the need for public access, exhibition and education and the interests of any State with a verifiable link, especially a cultural, historical or archaeological link, to the heritage concerned.
As Article 2(3) requires that UCH be preserved for the benefit of humanity, Article 18(4) attempts to give effect to this when a State has seized UCH. Unfortunately the term 'public benefit' might suggest a national benefit to the seizing States, and it is therefore unfortunate that terminology consistent with Article 2(3) was not used. The Article also merely suggests consideration that may be taken into account without imposing any duty to do so.
The enforcement of international cultural heritage laws relies mostly on non-criminal sanctions such as the return, restitution and forfeiture of stolen goods. 167 Most of the conventions and recommendations are designed to create an infrastructure that will prevent offences relating to cultural heritage rather than a system of penal measures. 168 However, it is recognised that sanctions can form an important aspect of a disincentive regime. As such the Convention requires States to impose sanction for violations of measures it takes to implement this Convention. The nature sanctions might take was discussed at length during negotiations. 169 It was concluded that the nature of the sanction should be left to each State to determine but that at the very least sanctions applicable 'shall be adequate in severity to be effective in securing compliance with this Convention and to discourage violations wherever they occur and shall deprive offenders of the benefit occurring from their illegal activities.' 170 Article 17(3) concerning co-operation in the enforcement of sanction imposed was subject to some revision. Originally, the duty to cooperate was phrased in mandatory terms and included examples of areas in which States might co-operate, such as the production of documents or extradition. 171 However, the complexities associated with many of these duties, especially that of extradition, proved problematic, and it was eventually agreed not to limit or list the manner in which States might cooperate.
Competent Authorities, Public Awareness, and Training
The preservation of the world's cultural heritage requires every State to participate in the collective protection infrastructure. In order to do so, it is ordinarily required of trustee States that they establish national services for the preservation of this heritage, 172 including the call to establish national inventories. 173 Article 22 of the Convention is therefore not unique in this respect, and requires states to 'establish competent authorities or improve the existing one where appropriate with the aim of providing for the establishment, maintenance and updating of an inventory of underwater cultural heritage, the effective protection, conservation, presentation and management of underwater cultural heritage, as well as research and education'.
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Originally the draft convention had referred to the creation or improvement of a 'national service' that would implement the terms of Convention. The establishment of such a national service, however, requires expertise and government financing, which may be difficult for many developing States, particularly in light of the low priority UCH traditionally has for State administrations. Although UNESCO is able to provide some technical expertise, it is unable to provide the financial aid necessary to establish appropriate national services, which would include conservation laboratories, employment of appropriately qualified personnel and administrative infrastructure. The use of the term 'competent authorities' suggests an organisation that will not necessarily implement those that may be undertaken by a national service to protect UCH, but rather an administering organisation with only the aim of providing the necessary infrastructure to implement the provision of the Convention, which might include a national service. This may, however, be beneficial to developing States that could not possibly establish national services to the extent that developed States such as the US could, while still requiring those States to do whatever they possibly can. 174 Article 20 of the Convention has received little comment or been the subject of much negotiation at the meeting of experts, yet it contains arguably the most important tool for the preservation of UCH. 175 This Article simply requires that states 'take all practical measures to raise public awareness regarding the value and significance of underwater cultural heritage and the importance of protecting it under the Convention'. There was, however, one alteration made during negotiations, which was to replace the term 'education' with 'public awareness'. 176 The latter can be regarded as a less stringent duty on States, requiring only an awareness rather than actually educating the public, which might include formal training. 177 As it would be impossible to determine the outcome of an educational or awareness process, the Article simply requires a State to take all practical measures to achieve this. 178 The mandatory requirement of creating a public awareness policy would supplement the requirement that States cooperate in the provision of training in underwater archaeology. 179 The establishment of training facilities such as those envisaged in Article 21 are not only extremely expensive but also highly technical. Very few developing States have the resources or expertise to establish such facilities. 180 Many of these States will require aid from developed States, particularly those with a rich tradition in underwater archaeology and UCH conservation. Thus Article 21 includes an obligation to cooperate in the transfer of technology relating to UCH. It is, however, unlikely that some States will allow the transfer of certain technology related to activities directed at UCH where the technology is connected with the defence industry. 181 As such, the transfer of technology will be on term agreeable to the transferring State.
International Cooperation in the Protection of UCH
UCH, whether found in international or coastal waters, often has an international character, either in the origins of the vessel, its components, crew, cargo, or trading route. As such, it may be of archaeological, historical or cultural interest to a number of nations, thus giving rise to both a potential national interest in UCH as well as an international interest as it reflects the common heritage of humankind. It is therefore incumbent on any State engaged in any activity directed at UCH to endeavour to cooperate with any other State that might have an interest in the cultural heritage. The principle of State cooperation in the preservation of UCH, originating in Article 303 of UNCLOS, forms the foundation upon which the protection regime introduced in the Convention is based. 182 While the duty to cooperate is evident both in the preamble 183 181 For example, Dr Robert Ballard has made extensive use of US naval vessels and technology, particularly the nuclear submarine NR-1 to search for UCH. See 'Titanic man finds world's oldest ships 1,000ft down' The Sunday Times, 27 June 1999. 182 See, eg, Arts 13-20 1956, UNESCO Recommendation. 183 The preamble declares that: 'Believing that cooperation among States, international organizations, scientific institutions, professional organizations, archaeologists, divers, other interested parties and the public at large is essential for the protection of underwater cultural heritage.' 184 Art 2(2) declares that: 'States Parties shall cooperate in the protection of underwater cultural heritage. ' clearly evident in the jurisdiction structure established to deal with UCH beyond coastal State jurisdiction, it has crystallised in a more concrete form in two provisions of the Convention, namely, in the collaboration of certain activities directed at specific UCH, and the development of regional agreements. Article 19 requires States to cooperate in the protection of UCH, which includes collaborating in the investigation, excavation, documentation, conservation, study, and presentation of such heritage 185 as well sharing information regarding discoveries of UCH, illicit excavations, scientific methodologies and technologies relating to UCH and legal developments in States to advance the protection of UCH 186 . It was realised that information regarding discoveries of UCH might endanger it if made public. As such, when such a risk occurs, States are required, as far as their national legislation allows, to keep such information confidential. 187 The preservation of the cultural heritage has been the subject of a number of regional agreements or bilateral agreements. 188 A number of States, most notable European and Latin American/Caribbean States were concerned that the Convention would not adequately protect UCH in certain regions and wished to ensure that more stringent protective measures could be introduced on a regional basis. 189 The establishment of international agreements, whether bilateral or multilateral, global or regional, are a natural aspect of international law and reflected by the negotiations of this very Convention. As such this proposal does not provide States with any rights or duties they do not already possess as subjects in international law. Nevertheless, promotion of regional agreements may enable certain objectives of the Convention to be realised, such as assistance in the creation of public awareness and training.
It is unfortunate that there is a need to provide for such agreements in that it suggests that the protection regime provided for in the Convention may not function as effectively as many States might wish. The creation of numerous regional and bilateral agreements providing for a more stringent protective regime will unfortunately create a fragmented regime applying to UCH, so that the degree of protection of the UCH may be a function of its geographical position. Such a fragmented legal regime is quite contrary to the very aim of this Convention. Yet, in the process of international negotiation, it has been a compromise necessary to promote the effective protection of UCH in some areas, while promoting the 'idea' of protection in others. It may therefore simply be the beginning of a process of expanding effective protection to all areas.
The draft clearly maintains that the justification for the 'protection' of UCH is that it is of importance to, and an integral part of, the heritage of humanity. 190 It further holds that all States have a collective responsibility for achieving this protection. 191 Recognising that UCH in international waters may originate from distant States, the Convention attempts to ensure that States with some cultural, historical, or archaeological link to the UCH be included in any co-operative protective regime. The mechanism, however, is poorly constructed, simply requiring that in entering into agreement to protect UCH on the continental shelf, any State that declares an interest to be involved in the agreement must base their declaration 'on a verifiable link' with the UCH. 192 The Convention does not, however, give any direction as to how such a link should be ascertained, or by whom. Article 18 also makes use of the 'verifiable link' criteria to oblige States that have seized illicitly recovered UCH to report such seizure to States with such a link. While in this case it is clear which State may have to determine the link, again, there are no guidelines for such a determination. It is unfortunate that such a criteria was included, as it will certainly give rise to disagreements. With regard to UCH found in the Area, not only is this unfortunate criteria included, but States are also required to pay regard to 'the preferential right' of States with a cultural, historical or archaeological link to the UCH. 193 This notion of preferential rights derives from Article 149 of UNCLOS. However, as the derivation of any meaning from Article 149 has proved impossible, 194 Convention only goes to heighten difficulties in determining which States should be party to any co-operative protection regime, clearly inviting disputes.
IV. CONCLUSION
While the provisions of the Convention do not provide for a protection regime as effective as many would have hoped, the success of the process that begun in the ILA Cultural Heritage Committee is clearly evident. The issue of the protection of UCH has once again been raised in international discourse and continued the process begun in the Seabed Committee in the later 1960s. It is a step in an evolutionary process that builds on those aspects of the UNCLOS regime that were agreed on and improves the regime by introducing further protection provision that, while not acceptable to many States thirty years ago, have matured through the years to the extent that they are now generally acceptable to States. While some provisions remain problematic, particularly the commercialisation of UCH and the inclusion of State vessels in the regime, the adoption of this Convention paves the way for the development of an effective protection regime for UCH beyond coastal State jurisdiction.
